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Nice, June 12th 2017
File: 
RE: Overview of French trust
THE INCIDENCE IN FRANCE OF THE TRUST

PROPERLY MADE ABROAD
1. The conditions for the recognition in France of the effects of a trust validly constituted abroad
The French jurisprudence recognizes the validity of trusts constituted abroad according to the principle of the autonomy of the will which allows the parties to submit their act to a law knowing the mechanism of the trust.
Recognition of trusts validly constituted abroad must be constituted in accordance with the laws in force in the country in question
It must not offend French public order and it may not in particular infringe:

· inalienability clauses where there are assets located in France and falling under French law,

· the hereditary reserve (public order).

Thus, the trust can be recognized as valid under French law even if it comes up against the fundamental principle of our right (according to which all patrimony rests on the head of an owner).
In practice, the limitation of the effects of the trust in France often concerns the application of the rules relating to the reserve, the trust allowing the gratification of persons who are not heirs of the grantor and organizing a succession over several generations.
However, if there are reserve heirs, in case of application of the French Estate Law (e.g. when the settlor died while he was a resident of France or the estate of a non-resident relates to an immovable situated In France and subject to French law) the trust can only be executed on the available quota.

2. Illustrations


2.1. Trust subject to foreign law and recognized in France
Betty Jackson (widow of Kevin Jackson), American citizen died in Chicago leaving two children Brenda and Tony Jackson also residing in Chicago. By a will, she had established a trust by instituting an American bank as a trustee and by designating her son Tony as beneficiary, having voluntarily excluded her daughter Brenda, with whom she had long been quarreled.
The trust consists of 4 buildings located in California, a bank account of 500 000 € and a securities portfolio of 1 000 000 € in a French bank.

On the one hand, the trust has been validly established as it relates to real estates located in the United States.

Betty Jackson, who died in California, is subject to California law, knowing that movable property in France may be transferred to the person qualified under the relevant foreign law to apprehend them.
In this situation, the execution of the trust on movable property located in France devolved in accordance with the California law will not raise any difficulty: the notion of hereditary reserve does not exist in California, Brenda could be removed from the succession of its Mother Betty.
The account and securities may be apprehended by the trustee appointed under the foreign law. The trustee may then transfer the property to the foreign country for administration, sale or distribution in accordance with the provisions of the deed of incorporation.
The French law intervenes here only as a real law of the place of situation of a movable asset. The fact that the furniture is situated in France does not prevent the trust admitted by the foreign estate law from developing in France.

2.2. The trust and succession subject to French law
Gary Stone, a US citizen, established a testamentary trust over all his property. He designated as a trustee an American bank by transferring to him the whole of his property and by granting him a broad power of disposal to discharge certain debts, to issue important private legacies to charitable works (American and French) And to pay the income of her property to her two children and a portion of the capital at their respective majority.
The estate consists of four apartments located in Paris and important accounts in a French bank.

Gary Stone died in Paris (where he was domiciled): the movable succession was then subject to French law. The latter also governs the devolution of buildings as long as they are located in France.
Being in the presence of reserving heirs (the two children of Gary Stone), the trust (even regularly established abroad) can not infringe the rules of public order of the French estate law relating to the reserve.

As French law is applicable to the transfer of property, the heirs who are the beneficiaries are automatically seized of all the property of the estate under article 1004 of the Civil Code. A testamentary trust of Anglo-American law cannot apply to an estate subject to French law and can only be executed at the level of the available quota.
In this case, if the two children of Gary Stone (the heirs who are the reservees) require their inheritance in kind, their father's will can only be executed on the available quota.
3. Civilian impacts

3.1. French jurisprudence has attempted to give a qualification to the trust in the famous 

"Zieseniss" case of 20 February 1996

In this case, an American citizen die in Pans in 1965, leaving his sons (Sylvia and Diana Zieseniss) as their heirs, coming from their father (Christian Zieseniss) and a second son (Charles Zieseniss).
The deceased had constituted an inter vivos trust of American law entrusting the trustee (a US bank) with the management of the shares that it gave him to pay the income to him during his lifetime and, after his death, to pay the capital to Her grandchildren. She had wanted this trust to be revocable and in 1962 it excluded from the trust its little girls (Sylvia and Diana Zieseniss).
In 1962 and 1964 she consented to her second son (Charles Zieseniss) several precipitary donations and then she institutes by will the latter as legatee of the available quota.
The grandchildren, the heirs who are reserved, ask for the division of this succession (only movable) subject to French law because of the French domicile of the deceased and, consequently, the reduction of the Liberalities exceeding the available quota.
The parties disagreed with the order of the reductions: the plaintiffs argued that the trust had to be reduced as a gift between living beings, after the subsequent bequests and donations. The second son (Charles Zieseniss) and his children, beneficiaries of all the gifts, believe on the contrary that the trust could not be assimilated to a donation and had to be looked at and reduced as a legacy.
The French Supreme court (i.e. “Cour de cassation”) breaks on the ground that the constitution of a trust by which the grantor deprives himself of a capital in order to receive income from it for the rest of his life while instructing the trustee to hand him over to the day of his death to the beneficiaries designated by him, is in fact an indirect donation at that date, which, having taken effect at the time of the death of the donor by the union of all its elements, took place to date.


3.2. This decision therefore entails consequences in terms of succession and more precisely 

in relation to the place of the trust in the order of reductions
This order is based on the irrevocability of the donations (which explains that the oldest donees are preferred to the most recent) and on the date of divestment of the grantor (which justifies that those who have been granted due to death, legatees, are reduced before those who have been reciprocated, the donees).
Since the indirect donation made by the trust took effect on the day of death, the French Supreme court (i.e. “Cour de cassation”) considers that it should be reduced after the bequests but before the previous donations. (For the French Supreme court, we must reduce the legacies, then the trust and finally the donations inter vivos in their chronological order).

4. Income Tax Implications

4.1. Transfer duties free of charge: the tax consequences of the judgment in Zieseniss

The French Supreme court (i.e. “Cour de cassation”), in its judgment of 15 May 2007
, drew the lessons learned from the taxation point of the Zieseniss judgment concerning transfer duties free of charge.
In this case, a French citizen had established in 1947 a trust under American law in which he had transferred securities.
Initially revocable according to the provisions of the deed of trust, which had been made irrevocable in 1950, the grantor could receive only the income generated by the assets put into trust during his lifetime, the capital to be transmitted by the trustee to the children of the grantor at the maturity of the trust fixed at the date of death of the latter.
The settlor died in France in 1995, leaving three French resident daughters to succeed him. Although it was collected, in accordance with the provisions of the trust deed, the capital of the trust was not included in the estate taxable in France.
The tax authorities paid this capital to the estate and claimed from the heirs an additional inheritance tax with penalties for late payment, considering that the trust in question made an indirect donation which received effect at the time of the donor's death.
The heirs of the grantor claimed principally that the decision taken by the grantor to render the trust irrevocable in 1950 had the effect of definitively and irrevocably relieving the trust of the property put in trust and that the dismemberment of property resulting from the constitution of the trust (Which was supposed to constitute the chargeable event for the transfer duties) had been effected more than 10 years before the distribution, and that it was consequently no longer subject to a notice of assessment under the limitation rules.
The French Supreme court (i.e. “Cour de cassation”) dismissed the claim on the ground that the trustee had undone irrevocably the ownership of the property carried by the trustee on behalf of the named beneficiaries who had acquired the property of the trust caused by his death. Rightly deduced that a free transfer having taken effect on the expiry of the trust fixed on the day of the death of the grantor and not on the date of the formation of the trust.
The taxation of the grant effected through a trust must therefore be deferred until the day of distribution of the capital to the beneficiaries.
In its decision of 15th May 2007, the French Supreme court (i.e. “Cour de cassation”) (which takes up the analysis of considering the trust as an indirect gift taking effect on the day of the death of the grantor by the union of all its elements) held that the trust had to be considered to have made a transfer free of charge.
Consequently, as the judgment expressly states, transfer duties are payable not when the trust is constituted but when the assets of the trust are transferred to the beneficiaries.

4.2. The wealth tax
4.2.1. The constituent
Once the trust is irrevocable, the settlor is no longer a priori the owner of the property put in trust and it is no longer in possession of it. It does not therefore appear to be taxable in respect of the wealth tax in respect of the property in question.
However, in the case of a revocable inter vivos trust, the grantor is considered to be still the owner and, in this case, he should declare assets for wealth tax if he is resident in France (Or in the case of non-residence if the goods are located in France).
4.2.2. The trustee
The trustee should not be taxable as long as the property placed in trust is not part of his assets, provided, however, for the tax authorities to try to maintain that the trustee is the apparent owner.
Such a risk is avoided When the trustee is a company which is not in principle subject to the wealth tax.
4.2.3. The beneficiary
The question of whether the beneficiaries are liable for the wealth tax was delicate since the answer to this question depended on the extent of their rights and hence on the nature of the trust.
It can hardly be argued that the beneficiaries must be assimilated to usufructuaries whose situation is very different from that of the beneficiaries of a discretionary trust who have no rights over the assets of the trust.
It is, moreover, the meaning of the only decision rendered in this matter
 which held that a French resident beneficiary of an American trust leaving to the trustee, a power of appraisal on the income to be distributed did not possess any right of ownership or claim on the trust or property which was the subject of the trust and which could justify its liability to wealth tax.
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